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movement of regulated, restricted, and
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AUTHORITY: 7 U.S.C. T701-7772 and 7781-7786;
7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106-113, 113 Stat. 1501A-
293; sections 301.75-15 and 301.75-16 issued
under Sec. 203, Title II, Public Law 106-224,
114 Stat. 400 (7 U.S.C. 1421 note).

Subpart—Preemption and Special
Need Requests

SOURCE: 73 FR 63064, Oct. 23, 2008, unless
otherwise noted.

§301.1 Purpose and scope.

(a) Under section 436 of the Plant
Protection Act (7 U.S.C. 7756), a State
or political subdivision of a State may
not impose prohibitions or restrictions
upon the movement in interstate com-
merce of articles, means of convey-
ance, plants, plant products, biological
control organisms, plant pests, or nox-
ious weeds if the Secretary has issued a
regulation or order to prevent the dis-
semination of the biological control or-
ganism, plant pest, or noxious weed
within the United States. The only ex-
ceptions to this are:

(1) If the prohibitions or restrictions
issued by the State or political subdivi-
sion of a State are consistent with and
do not exceed the regulations or orders
issued by the Secretary, or

(2) If the State or political subdivi-
sion of a State demonstrates to the
Secretary and the Secretary finds that
there is a special need for additional
prohibitions or restrictions based on
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sound scientific data or a thorough
risk assessment.

(b) The regulations in this subpart
provide for the submission and consid-
eration of special need requests when a
State or a political subdivision of a
State seeks to impose prohibitions or
restrictions on the movement in inter-
state commerce of articles, means of
conveyance, plants, plant products, bi-
ological control organisms, plant pests,
or noxious weeds that are in addition
to the prohibitions or restrictions im-
posed by this part or by a Federal
Order.

§301.1-1 Definitions.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service (APHIS), or any person author-
ized to act for the Administrator.

Animal and Plant Health Inspection
Service (APHIS). The Animal and Plant
Health Inspection Service of the United
States Department of Agriculture.

Biological control organism. Any
enemy, antagonist, or competitor used
to control a plant pest or noxious weed.

Interstate commerce. Trade, traffic, or
other commerce

(1) From one State into or through
any other State or

(2) Within the District of Columbia,
Guam, the Virgin Islands of the United
States, or any other territory or pos-
session of the United States.

Move (moved, movement). Shipped, of-
fered to a common carrier for ship-
ment, received for transportation or
transported by a common carrier, or
carried, transported, moved or allowed
to be moved.

Noxious weed. Any plant or plant
product that can directly or indirectly
injure or cause damage to crops (in-
cluding nursery stock or plant prod-
ucts), livestock, poultry, or other in-
terests of agriculture, irrigation, navi-
gation, the natural resources of the
United States, the public health or the
environment.

Plant pest. Any living stage of any in-
sects, mites, nematodes, slugs, snails,
protozoa, or other invertebrate ani-
mals, bacteria, fungi, other parasitic
plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any



Animal and Plant Health Inspection Service, USDA

infectious substances which can di-
rectly or indirectly injure or cause dis-
ease or damage in any plants or parts
thereof or any processed, manufac-
tured, or other products of plants.

State. The District of Columbia, Puer-
to Rico, the Northern Mariana Islands,
or any State, territory, or possession of
the United States.

§301.1-2 Criteria for special need re-
quests.

(a) A special need request, as de-
scribed in §301.1, may be generated by
a State or a political subdivision of a
State. If the request is generated by a
political subdivision of a State, the re-
quest must be submitted to APHIS
through the State. States may also col-
laborate with other States to submit
multi-State special need requests.
However, if submitted, the multi-State
special need request must include in-
formation in sufficient detail to allow
APHIS to analyze the impacts on each
State on an individual basis. All spe-
cial need requests must be signed by
the executive official or officials or by
a plant protection official or officials
of the State(s) making the request and
must contain the following:

(1) Data drawn from a scientifically
sound detection survey, showing that
the biological control organism, nox-
ious weed, or plant pest of concern does
not exist in the State or political sub-
division or, if already present in the
State or political subdivision, the dis-
tribution of the biological control or-
ganism, noxious weed, or plant pest of
concern;

(2) If the biological control organism,
noxious weed, or plant pest is not
present in the State or political sub-
division, a risk analysis or other sci-
entific data showing that the biological
control organism, noxious weed, or
plant pest could enter the State or po-
litical subdivision and become estab-
lished;

(3) Specific information showing
that, if introduced into or allowed to
spread within the State or political
subdivision, the biological control or-
ganism, noxious weed, or plant pest
would harm or injure the environment
or agricultural resources in the State
or political subdivision. The request
should contain detailed information,
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including quantitative estimates, if
available, about what harm or injury
would result from the introduction or
dissemination of the biological control
organism, noxious weed, or plant pest
in the State or political subdivision;

(4) Specific information showing that
the State or political subdivision has
characteristics that make it particu-
larly vulnerable to the biological con-
trol organism, noxious weed, or plant
pest, such as unique plants, diversity of
flora, historical concerns, or any other
special basis for the request for addi-
tional restrictions or prohibitions; and

(5) Information detailing the pro-
posed additional prohibitions or re-
strictions and scientific data dem-
onstrating that the proposed additional
prohibitions or restrictions are nec-
essary and adequate, and that there is
no less drastic action that is feasible
and that would be adequate, to prevent
the introduction or spread of the bio-
logical control organism, noxious weed,
or plant pest in the State or political
subdivision.

(b) All special need requests must be
submitted to the Deputy Adminis-
trator for Plant Protection and Quar-
antine, APHIS, USDA, Jamie L. Whit-
ten Federal Building, 14th Street and
Independence Avenue, SW., Room 301-
E, Washington, DC 20250.

§301.1-3 Action on special need re-
quests.

(a) Upon receipt of a complete special
need request submitted in accordance
with §301.1-2, APHIS will publish a no-
tice in the FEDERAL REGISTER to in-
form the public of the special need re-
quest and to make the request and its
supporting information available for
review and comment for at least 60
days.

(b) Following the close of the com-
ment period, APHIS will publish an-
other notice announcing the Adminis-
trator’s decision to either grant or
deny the special need request. The Ad-
ministrator’s determination will be
based upon the evaluation of the infor-
mation submitted by the State or po-
litical subdivision of a State in support
of its request and would take into ac-
count any comments received.
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